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VOLUNTEERS (PROTECTION FROM LIABILITY) BILL 2002 
Consideration in Detail 

The DEPUTY SPEAKER:  I advise in advance of a message from the parliamentary counsel that there is an 
error in the citation of an Act on page 3, at lines 18 and 19.  The reference to the Fire and Emergency Services of 
Western Australia Act 1998 should have read the Fire and Emergency Services Authority of Western Australia 
Act 1998.  The word “Authority” was omitted from the title of the Act.  That will be made as a clerical 
amendment.  

Clause 1:  Short title - 
Mr McGINTY:  I will take this opportunity to reply briefly to some points that were raised during the second 
reading debate, particularly by the member for Hillarys.  My first comment, however, is in relation to a point 
made by the member for Merredin.  As members are aware, both the Government and the National Party have 
put forward Bills to protect volunteers.  The difference between the Bills is their intent.  The Government 
disagrees that the Bills are similar; their intent is fundamentally different.  The essential difference is that the Bill 
put forward and supported by the National Party seeks to remove liability from volunteers, which would mean 
that an injured party’s ability to seek recompense would be reduced or would disappear altogether.  The effect of 
the Government’s Bill is to simply transfer that liability, so that the victim is not prejudiced.  The government 
Bill, which we are debating today, reflects the Government’s determination to strike the right balance between 
protecting volunteers who have acted in good faith and ensuring that an injured or aggrieved person retains the 
right to seek fair compensation.   

The member for Hillarys asked which groups would not be covered by this legislation.  The Bill does not protect 
volunteers who work for an organisation that is not incorporated or is informal, individual volunteers who are 
not linked to an organisation, or volunteers who work for a commonwealth agency.  The National Party Bill 
attempts to protect all volunteers without any transfer of liability.  That is the distinction that needs to be made.  
By exempting all volunteers from liability and not transferring that liability, under the National Party Bill injured 
individuals might not have any legal recourse to seek fair compensation.  This could be grossly unjust to an 
injured person.  The suggestion was also made, I think by the National Party, that its Bill should be temporarily 
applied while unincorporated groups investigated incorporation or other options.  Another suggestion was that 
the National Party Bill could be applied to regional areas.  The Government believes that both suggestions would 
result in an injured party’s ability to seek fair compensation being reduced or disappearing altogether.  The 
Government will not accept such an outcome.   

The member for Hillarys also asked whether the impact of the Bill had been discussed with the Insurance 
Council of Australia Ltd.  It has.  The Insurance Council indicated that the Bill would have no immediate impact 
on the cost pressure on premiums.  It also indicated that the Bill was unlikely to have a longer-term impact on 
premiums, provided that volunteers did not interpret the Bill as giving them the right to act negligently.  I am 
sure that will not be the case.  The information about the Bill will be included in the risk management initiatives 
being developed by the Government.   

There has also been some discussion about the Bill with community representatives, such as the Western 
Australian Council of State School Organisations and Volunteering WA.  Those groups support the objectives 
and method of operation of the Volunteers (Protection from Liability) Bill 2002; that is, the transfer of liability to 
the incorporated body.  They also agree that the issue of premium increases is complex and will take time to 
resolve.  They have also advised that they promote the benefits of incorporation and believe that if additional 
groups were to take up incorporation, it would be a positive outcome for their members.  

Mr JOHNSON:  I thank the Attorney General for reading the response of the Minister for Community 
Development, who has the carriage of this Bill.  I asked the Minister for Community Development which groups 
would not be covered by this Bill.  I asked whether she was aware of groups of volunteers in Western Australia 
that are unincorporated.  I assume that the minister would have done some research to find out whether any 
unincorporated volunteer groups, either large or small, were consulted on this Bill.  The question was really 
whether the minister could name any such groups, because I need assurance that she has spoken to some 
unincorporated groups.  Obviously, the Attorney General would not be aware of that because he was only given 
an answer by ministerial advisers. 

Mr McGinty:  Does the member want me to answer that? 

Mr JOHNSON:  I do not want to delay the House as the National Party has three amendments it wishes to make 
to the Bill.  The Opposition supports the Bill because it is the best option at the moment.  It is not ideal or 
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fantastic, but it is the best we have at present.  The Bill will safeguard the position of some volunteers; namely, 
those who belong to incorporated associations. 

The other question was whether the minister had had many meetings with the Insurance Council of Australia 
Ltd.  That was in the context of trying to find out whether there was any good input from the council that would 
help volunteers.  I may be wrong, but I believe the minister said that the council could not see how insurance 
would be affected by the Bill.  It is a very simple comment for the Insurance Council of Australia to make.  
Volunteers in incorporated associations may not be affected because it is the incorporated associations that must 
take out insurance.  What does the council envisage will be the increase in premiums to incorporated 
associations because of this Bill? 

Mr McGINTY:  I will answer the second question: none.  The advice the Government has received is that there 
is expected to be no pressure on premiums as a result of this Bill.  That is what I tried to say in my earlier 
answer.  It is the advice given by the Insurance Council of Australia for the intermediate and long-term future.  
There is unlikely to be any long-term impact on premiums from the legislation.   

I will return to the first point raised by the member.  There is an enormous array of people in the community who 
do volunteer work.  Many people help out in one way or another. 

Mr Johnson:  Good Samaritans. 

Mr McGINTY:  I expect that organisation is incorporated. 

Mr Johnson:  I mean people who are good Samaritans; that is, people who help elderly neighbours cut their grass 
or take them shopping. 

Mr McGINTY:  People like most Labor members of Parliament!  

Mr Johnson:  I suggest that more people on this side of the House would do that.   

Mr McGINTY:  The member asked for an example.  The Department for Community Development is aware of 
the Kalamunda seniors group.  I am sure that all members are aware of hundreds of people in the community 
who volunteer their time and effort for the betterment of the community who would otherwise fit within the 
broad description contained in this legislation. 

Mr Johnson:  They are not incorporated. 

Mr McGINTY:  No, and because they are not incorporated, there is no list of them.  We have not put together a 
list of people who do good things.  That would occur only once a group moves to a more formal level of 
incorporation. 

Mr Johnson:  Does a volunteer group have to be incorporated to get a government grant or can groups who are 
not incorporated apply for government grants?  

Mr McGINTY:  I am advised that almost invariably - if that is not a misuse of the English language - 
incorporation is required to receive grants from, for example, the Lotteries Commission and the like.  That is 
where those lists could be derived from. 

Mr Johnson:  And through the Department for Community Development?  Would they have to be incorporated?  

Mr McGINTY:  Obviously there are lists of incorporated bodies because they are legal entities.  We shall discuss 
this matter when we discuss the first amendment moved by the member for Merredin.  It is hard to deal with the 
notion of ownership of property, assets and things of that nature for a non-existent entity if the group is not 
incorporated.   

Mr GRYLLS:  There was a clear difference between the National Party’s Bill and the Government’s Bill.  Our 
amendments will make it clear that this Bill will not represent the constituents who have seen us about this issue.  
By leaving out unincorporated groups, the Bill will leave out a lot of small country organisations.  The 
Government must recognise that it costs time and money for small groups to become incorporated.  The National 
Party’s Bill differs from the Government’s because we saw an opportunity whereby small, unincorporated 
groups would not have to pay a crippling public liability premium.  The word “flaw” has been used by 
government members a number of times.  The National Party does not consider its Bill to be flawed.  We did not 
make a mistake when we drafted our Bill.  Our intention was to exempt volunteers from liability and to give 
smaller groups that do not have assets to protect the ability to step out of the liability market.  We do not 
consider that a problem and nor do many of the people to whom I have spoken.  Many people consider that at 
this time, society is flawed, not the National Party.  Society is forcing these small groups to pay exorbitant 
premiums to carry out their volunteer work.  I put it on record that the intentions of the National Party’s Bill 
were very clear and we do not step back from it.  
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Mr JOHNSON:  I agree with the member for Merredin.  The Liberal Party is also concerned that many 
volunteers would not gain protection under this Bill.  We are talking about the short title of the Bill -  

The DEPUTY SPEAKER:  I was hoping you were. 

Mr JOHNSON:  Absolutely; however, some license was given, which has been very useful.  If we are honest 
about this, I think that the short title of the Bill should be the certain volunteers (protection from liability) Bill 
2002.   

Mr Grylls:  What about the not many volunteers (protection from liability) Bill? 

Mr JOHNSON:  That is a variation.  We could come up with 20 or 30 different names for it. 

Mr Barron-Sullivan:  Perhaps it could be called the none at all volunteers (protection from liability) Bill. 

Mr JOHNSON:  It could also be called the stitch-up by the insurance companies volunteers (protection from 
liability) Bill.  That is the way some volunteers feel because they will be faced with enormous increases in 
premiums.  We have seen that happen already.  I will not move an amendment because it would be lost and I do 
not want to waste the time of the House.  I put it on the record that the Liberal Party, and I am sure the National 
Party, would agree that the title of the Bill should be the certain volunteers (protection from liability) Bill 2002 
because only certain people will be protected.  

The volunteers, the good Samaritans who do odd jobs for their elderly or sick neighbours, and the people who 
belong to very small groups that are not incorporated may not be able to afford the incorporation fee of $160 or 
the ongoing costs and the consequent record keeping.  A lot of very small groups are dotted throughout Western 
Australia, particularly in regional and rural areas.  They are composed of two, three, six or 10 people and they do 
some tremendous work, but they are not incorporated.  I do not know whether they can afford to be incorporated, 
but some of them could not justify the cost.  It would be a cost to the volunteers to carry out their voluntary 
work.  It is a retrograde step.  Unfortunately, Australia is following America in its use of litigation.  People seem 
to be able to sue for anything; it is a lawyers’ paradise.  The only people who benefit from this situation, in 
general terms, are lawyers.  I say a pox on all their houses!  It is the legal costs that push up premiums.  Lawyers 
fight on behalf of people who may have been only minimally injured, and sometimes one can question whether 
they have been injured at all.  Some lawyers carry on fighting in order to run up their costs in the hope that some 
insurance company will pay them out.  It costs the volunteer group, if it is an incorporated association, and the 
people of Western Australia, because not only do they pay the premiums but also they need the work that 
volunteers do.  We should never underestimate the tremendous value of volunteers.  Any voluntary organisation 
is only as good as its volunteers.  I am sorry that the Government is not assisting some groups that are not 
incorporated - even on a temporary basis for six to 12 months so they can see how they go in the future - and is 
leaving them wide open to litigation from any source in the community.  

Mr BARRON-SULLIVAN:  The title is different from the South Australian Volunteers Protection Act, but to 
what extent was this legislation modelled on the South Australian legislation? 

Mr McGINTY:  In its skeletal form this legislation was based on the South Australian legislation.  We have 
taken the broad concepts from the South Australian legislation.  For instance, the idea of transfer of liability from 
the individual volunteer onto the body corporate is an essential element that we have taken from South Australia.  
In addition, we have added substance to the Bill, which we think makes it better than the South Australian 
legislation.  

Mr BARRON-SULLIVAN:  What are some specific examples of where the South Australian legislation has 
been improved?  As the South Australian legislation has been used as a skeletal model - as the Attorney General 
put it - presumably an assessment was made of the impact of that legislation.  Has the SA legislation succeeded 
in keeping premiums down for volunteer organisations or provided any other benefits?   

Mr McGINTY:  The South Australian legislation came into force in January this year, so it has now been in 
operation for five or six months.  As we indicated, no impact on premiums, positive or negative, is expected 
from Western Australia’s legislation.  That was an answer to the member for Hillarys a few minutes ago.  At this 
stage, there is no indication whether the South Australian legislation has had any impact because it is too early to 
tell; but we do not expect any impact.  That is the best response I can give to the Deputy Leader of the 
Opposition’s second question.   

The Deputy Leader of the Opposition asked me to provide examples of some substance being added to the South 
Australian model.  I refer to clauses 7(2) and 8 of the Bill.  The operation of clause 7 is subject to any protection 
from liability that would have applied to the community organisation.  In those circumstances, that is an 
improvement on the South Australian Bill.  Similarly, the indemnity provided in clause 8 is again an 
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improvement on the South Australian legislation.  Neither of those provisions was part of the South Australian 
legislation. 

Clause put and passed. 

Clause 2:  Commencement -  
Mr GRYLLS:  This has been declared an urgent Bill.  It has been called on today so that it can be dealt with 
before the winter break.  How many claims have been made against individual volunteers or a volunteer 
organisation that have necessitated their calling on their public liability policy?  In all the research I have done 
on this matter, it is difficult to find the number of volunteers who have been sued.  I am making my remarks 
under this clause because the commencement of the Act is important.  This is an urgent Bill to protect 
volunteers.  How many volunteers will be protected from this liability? 

Mr McGINTY:  In its research, the Crown Solicitor’s Office - soon to be the state solicitor’s office, hopefully - 
has been unable to find any case in which an individual volunteer has been sued as a result of any allegation of 
negligence in the performance of his or her work as a volunteer.  Although there have been some cases in which 
the volunteer organisation has been sued, they are very few indeed.  

Mr GRYLLS:  That is the point the National Party made.  No volunteer group has been sued.  The National 
Party’s Bill exempts volunteers from paying premiums.  The minister has confirmed that we are protecting 
volunteers from an imaginary threat. 

Mr BRADSHAW:  It is interesting that very few people have been sued as volunteers.  Why have premiums shot 
through the roof when their cost is based on the demand on the pool of money held for that purpose?  Even if 
people are not being sued - or if none has in certain circumstances, as the minister said - the risks remain.  
Volunteer groups will fall by the wayside because of the gravity of the situation.  

I was under the impression until recently that members of incorporated bodies were unable to be sued.  I have 
since been advised by the Minister for Community Development that people can be sued even if they are in an 
incorporated body.  This legislation should cover all volunteers in Western Australia. 
Mr WALDRON:  I raised this point when I spoke during the second reading debate regarding country football.  
In the past 10 years 10 000 people have participated in a scheme that the country league introduced.  Although a 
claim has never been made, premiums have continually increased.  Irrespective of what happens with this Bill, 
perhaps we need to consider a fund into which volunteers could make a small contribution that would exempt 
them from paying exorbitant premiums despite claims not being made.  It is astounding that clubs and the way of 
life of small communities are being put at risk for no reason.  Country football clubs in my area pooled 157 
clubs, which meant that an affordable premium could be charged - albeit that the premium has increased to a 
point at which clubs are considering withdrawing from the fund.  Given that no claim has been made by a 
volunteer, the situation is astounding.  Whatever happens, we should do something about it. 
Mr BARRON-SULLIVAN:  The members for Murray-Wellington and Wagin have hit the nail on the head.  
This legislation will have almost no practical impact whatsoever.  In the past few days we have phoned a range 
of community organisations for their thoughts on the Bill.  They said it might provide some comfort, but it 
would not provide any real practical benefit.  The Minister for Community Development confirmed earlier in a 
letter that no data was available on the number of volunteers who had been sued over five years.  What can we 
do to resolve the immediate crisis that is looming for many community organisations?  This was the nature of the 
debate the other day when we said we should come back to this Chamber to discuss genuine solutions, one of 
which must be the formation of a group or pooled insurance arrangement.  Other States have either implemented 
an arrangement or are doing so as we speak.  This legislation is window-dressing.  The minister has confirmed 
that this legislation amounts to little more than a public relations exercise, although it might give some comfort 
to individual volunteers.  The St John Ambulance Association cannot recall making a claim; yet the cost of its 
premium is going through the roof.  The point made by the member for Murray-Wellington is valid.  Why is this 
Government not serious about setting up at least a temporary group or pooled insurance system until the private 
insurance companies return to the market on sensible terms? 
Community organisations throughout the State are suffering.  The insurance for the Returned and Services 
League of Australia expires in September; God knows what will happen after that, or whether we will have an 
Anzac Day event next year.  We have 69 pony clubs that do not know what the hell they will be doing on 1 July.  
We should be debating legislation or measures necessary to get some sort of a definite government-backed or 
government-initiated insurance program under way.  I would appreciate the minister’s comments about that. 
If this legislation is so important, we have a bit of a problem, because today we are dealing with this legislation 
urgently.  We are grateful that we got the Government to do something on short notice about some of the State’s 
insurance problems, but we are dealing with this matter urgently, and the upper House has closed shop.  We can 
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pass this legislation today but nothing will happen until the upper House comes back for the spring sitting.  
Rather than have the Act come into operation on a day to be fixed by proclamation, why not make it today’s 
date, so that if a volunteer has a problem tomorrow he will know - if this legislation gets through the upper 
House - he is safe.  Until the upper House gets around to dealing with this legislation, and the legislation is 
proclaimed, this safety net will not be available to those volunteers.  In view of the Government’s previous 
priorities - it is my turn to have a dig at the minister seeing it is a Friday afternoon - I have absolutely no 
confidence that the Government in the upper House will give this or any other insurance legislation the priority it 
deserves.  This Government may slip the prostitution legislation in ahead of this legislation; I have heard it in the 
wind that this Government is drafting more industrial relations legislation - God knows what that might be! 

Mr Johnson:  The second wave! 

Mr BARRON-SULLIVAN:  Yes, it is.  Information has been passed to me that more legislative changes are 
being drafted in the industrial area; I would love to know what they are.  I have two questions: firstly, why do we 
not have a group or pooled insurance scheme up and running like the other States have either implemented or are 
looking at to help these organisations; and, secondly, is the minister averse to making the date of operation 
today? 

Mr Johnson:  Or 1 July. 

Mr BARRON-SULLIVAN:  That is a good suggestion by the member for Hillarys - 1 July. 

Mr McGINTY:  Clause 2 deals with the commencement date for the legislation.  Given the hour on a Friday 
afternoon, I intend to contain my remarks to the clause in question.  The question was why will we not make this 
legislation retrospective, given the problems that we experience, and I think we all share, with the upper House 
moving like treacle - 

Mr Johnson:  You’re in control of the upper House. 

Mr McGINTY:  We share the frustration concerning the upper House, but it is not our intention to make this 
legislation retrospective.  In relation to other bright ideas that people might have at five to five on a Friday 
afternoon, I do not intend to get involved in that debate. 

Mr Johnson:  Do you not accept that that is a fairly sensible suggestion? 

Mr McGINTY:  I am dealing with the legislation before us.  It is confined in its scope and intent, and we do not 
intend to broaden the debate beyond that scope. 

Mr McNEE:  I understand the minister’s concern - I am also concerned - but this is important legislation.  Not 
wanting to be rude, it is about as much value as a second-hand spare tyre in the boot. 

Mr McGinty:  That could be very useful depending on the circumstances in which you find yourself. 

Mr McNEE:  I was in China once and they gave me a second-hand spare tyre.  Does the minister know why they 
gave me that?  They gave it to me because it had a smaller hole in it than the other tyre. 

Mr McGinty:  I’ll pay that. 

Mr McNEE:  When does a volunteer become a volunteer?  Do they have to belong to something?  For example, 
someone in the Country Women’s Association of Western Australia or the Red Cross might be organising an 
afternoon tea or lunch for a clearing sale.  Sometimes someone in those organisations - what is the politically 
correct word, person power - I was going to say manpower - 

Mr McGinty:  You are learning. 

Mr McNEE:  It is manpower to me. 

Mr Board:  You are turning into a snag. 

Mr McNEE:  I will have to be careful.  The group might need a couple of loaves of sandwiches, so it will ring 
Mary, who has nothing to do with the local Country Women’s Association.  Maybe one of the church groups is 
doing something, so it will ring Fred, because he is pretty good with a cement trowel.  Fred is not even of the 
same faith, but he will rock along anyway because he was asked.  That is how country groups are.  There is a 
real question about when a person is a volunteer and when that person is covered.   

Mr Board:  We raised the issue of the difficulty with embedding in the legislation authorisation for people who 
just tag along and give a hand in the voluntary spirit.  How will those people, or even an incorporated body, get 
authorisation?  If people are not authorised, they are not covered.  The whole process of doing that cuts out the 
spontaneity of voluntarism.  That is the real difficulty we have with the Bill.  
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Mr McNEE:  I support that; it is important.  It has been suggested to me that we have something such as our 
third-party insurance, so that every group would pay something.  Then the Government could help with the 
immediate problem while we worked out something else.  I am concerned that we will push ahead with this 
because we think we are helping, but we are not.  

Mr JOHNSON:  We are dealing with the commencement of the Bill.  The Deputy Leader of the Opposition, on 
behalf of the Liberal Party - I am sure the National Party agrees - said that if the Bill’s commencement date were 
1 July, it would give a tremendous amount of comfort to those incorporated associations that cover volunteers, 
because at least they would have some certainty.  Volunteer organisations in Western Australia do not know 
when this legislation will pass through both Houses of Parliament.  I cannot see any reason that the minister 
should not be prepared to accept an amendment to the commencement date of the legislation.  I was not going to 
move an amendment; I was going to leave it to the National Party, because we are in unison on this Bill.  Then it 
would not be of paramount importance how long the Bill took to pass through the Legislative Council.  If the 
commencement date were 1 July 2002, it would mean that the legislation would be retrospective.  I am not in 
favour of 99.9 per cent of retrospective legislation, but when we talk about volunteers -  

Mr Board:  We are doing it with the health Bill.   

Mr JOHNSON:  As my colleague said, the Hospitals and Health Services Amendment Bill, which passed 
through this House yesterday, will be retrospective.  We supported that Bill.  I thought the Government would 
have brought forward the commencement date of this Bill.  I do not want the Government to discount the idea 
simply because it has come from this side of the House.  We genuinely want to do what we can in a bipartisan 
way to help our volunteers and volunteer organisations.  Does the minister accept that a sensible solution would 
be for him to move such an amendment?  I know that he is not the minister responsible for the Bill, but he is the 
minister responsible for it in this House today.  I do not believe that the Minister for Community Development 
would object to such an amendment.  It would affect no-one and would provide a bit of comfort to the volunteers 
if the Bill came into effect on 1 July 2002.  That is an excellent idea, and we would support it.  

Mr McGINTY:  It is not our intention to make this legislation retrospective.  The Government’s intention is as 
embodied in the legislation.  The Bill would be retrospective if we were to prescribe an operative date that would 
precede the passage of the legislation through the Parliament.  The Government has shown its bona fides by 
bringing on this matter as an urgent Bill and by this House sitting beyond the time sat by the upper House.   

Mr Johnson:  You did it with the health Bill yesterday.  That was retrospective and you had the support of this 
side of the House. 

Mr McGINTY:  It is not the intention of the House to do so with this Bill.  I say in addition to the comment I 
made earlier that we are all aware of situations in our community in which people have threatened legal action 
against people who work as volunteers.  Clause 6(1) provides that a volunteer will not incur civil liability for any 
community work the volunteer has done in good faith.  The operation of this Bill will mean that that threat of 
legal action cannot be made.  I make that comment in addition to my earlier statement.  Although we have been 
unable to find an instance of an individual member of an unincorporated body being sued, we are all aware that 
threats have been made from time to time.  I am aware of a parents and citizens association president who was 
successfully sued.  Again, P&C associations are incorporated bodies.  The Bill covers both those issues. 

Mr Barron-Sullivan:  The premiums of P&C associations have skyrocketed.  

Mr McGINTY:  That is a common experience throughout the country.  There is nothing new in that. 

Mr TRENORDEN:  I want to put this as succinctly as I can because I am conscious of the time.  The Attorney 
General has already admitted, and we already knew, that this Bill will protect people who do not get sued.  That 
is the reality.  The problem is that the bigger organisations run the risk of being sued.  It is ridiculous to say to 
those tens of thousands of people in Western Australia who are not organised that they must become 
incorporated and buy an insurance policy.  We are talking about raising considerable sums of money from 
mainly regional and rural areas, but also the Attorney General’s area of Fremantle.  Many small organisations in 
his area will also have to become incorporated and find the money to pay the premium before they can start their 
voluntary work.  The way out of this problem at the bottom end - this Bill is only one part of the process - is to 
totally exempt volunteers from being sued and to supply a safety net for the one occasion on which someone 
might be sued.  That safety net should be pegged rather than open-ended.  I do not like the New Zealand scheme 
at all, and I will not promote it.  However, some places in the world provide a fund so that if a person can prove 
a case against a volunteer, he receives a payout.  That is what should be happening.  I know it is not the 
Government’s intention, but this Bill will do severe damage to voluntary activities in regional and rural Western 
Australia.  
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Mr BARRON-SULLIVAN:  What are the practical problems with setting 1 July as the date of action for this 
legislation?  I am not asking about philosophical beliefs about retrospective legislation.  Governments of various 
political persuasions at both the state and federal level have no qualms whatsoever about setting tax laws 
retrospectively.  Governments have from time to time said that, for example, a stamp duty increase will come 
into effect on the day the tax legislation is introduced into the Parliament or, in some cases, on the day of the 
press release.  It happens all the time.  If Governments want to rip off people for more tax, they are happy to 
make the relevant legislation retrospective from the date of the press release.  We are trying to do the right thing 
by volunteers throughout Western Australia.  It is no skin off our back.  It is also no skin off the Attorney 
General’s back.  However, making the legislation retrospective will provide volunteers with some comfort.  I do 
not think this legislation will have any practical effect whatsoever.  However, I say on record today that if over 
the next three to 12 months - or however long it takes for the Government to get this Bill through the upper 
House it controls - someone is caught out, the Attorney General, and not the Government or the Parliament, will 
wear it.  When someone breaks his leg or becomes a quadriplegic and a legal case or some other action results, 
the Attorney General will take the flak.  

Mr BRADSHAW:  I cannot work out why the Attorney General is being so obstinate.  

Mr McGinty:  I am not being obstinate.  I am just not going to do it.  We do not support retrospectivity.  End of 
story.  Keep talking.  You can keep us here for as late as you like. 

Mr BRADSHAW:  We have just pointed out that this is different from retrospectivity.  The Government does 
bring in retrospective legislation.  The de facto relationships legislation was retrospective.  I do not agree with 
retrospective legislation either.  I tried to amend the de facto relationships legislation so that it was not 
retrospective.  In this case, the Attorney General should at least give us a reason.  It might solve our problem if 
he would say why he will not support bringing in this Bill from 1 July, because this Bill is very important, and 
the sooner it comes in the better it will be for volunteers. 

Mr McGinty:  It is five o’clock on a Friday.  That is my reason.  That is why not. 

Mr Johnson:  Would the Attorney General stand up and say that?  The Attorney said it is because it is five 
o’clock on a Friday.  That is why he not prepared to support it. 

Mr McGinty:  Let me add it is a waste of time and the height of Liberal Party stupidity to be sitting here and 
arguing that point of view, and those of you who are advocating it should be ashamed of yourselves.  

Mr Johnson:  We are supporting this legislation.   

Mr BRADSHAW:  I would like to have on the record why the Attorney General will not support bringing in this 
Bill on 1 July, because with stamp duty increases and other things that are brought in by Governments from time 
to time, it is from that day onwards, or from a date like 1 July.  Stamp duty is a prime example.  Governments 
have been doing things like that for many years.  Just because this legislation will not be through by 1 July does 
not mean that what we are proposing is retrospective.  It is retrospective when we say that a Bill will apply to 
something that happened two years ago from this date.  I do not believe it is retrospective.  I would like the 
minister to say why he does not support this move.    

Mr JOHNSON:  I genuinely want this Bill to go through as quickly as possible.  The National Party has three 
amendments to move.  I do not know how long that will take.  The Liberal Party does not have any amendments, 
because we have gone along with the National Party and it has the run on this legislation.  I am astounded that 
the only reason the Attorney General can give for not agreeing to the Liberal Party’s suggestion that this 
legislation take effect from 1 July 2002 is that it is five o’clock on a Friday afternoon.  The whole purpose of 
coming back today was to discuss this Bill.  The only reason the Government wanted to come back today was to 
get the labour relations legislation through so that its union mates could let off their party poppers in the 
courtyard and leave a hell of a mess.  We came back specifically - we wanted to come back - for this legislation 
and the building indemnity insurance legislation.  The Attorney General will have our support on this Bill.  I am 
fully aware I have not moved an amendment, and I was hoping I would not have to, because I thought the 
Attorney General would see the commonsense of having 1 July 2002 as the commencement date.  The Attorney 
General has refused to stand and give a justifiable reason.  If he can give a justifiable reason, perhaps I will 
accept it.  The health legislation that came before this House yesterday was retrospective.  The Attorney General 
brought that in, not us, and we agreed with it, because we could see the sense in it.  All we are suggesting is that 
the commencement date be amended to 1 July 2002, for the very good reasons that have been given.  Will the 
minister be a man, and stand up and give us the reasons he does not agree with it?  I want it placed on record that 
the member for Mandurah agreed wholeheartedly with the minister on this issue. 
Mr Templeman:  What did I say? 
Mr JOHNSON:  The member agreed with the minister.   
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Mr Templeman:  I always agree with the minister.  She is very good. 
Mr JOHNSON:  I am talking about this minister.  The member did not want the commencement date of 1 July.  
He agreed with the minister who has temporary carriage of this Bill.   
Mr Templeman:  I agree with the Attorney General.  He is very good. 
Mr JOHNSON:  The member for Mandurah is not trying to assist volunteers in his electorate.  He is here as a 
stooge of the Government simply to vote with the Government and support the minister.  He does not agree with 
putting in place the safeguard of the commencement date of 1 July. 
The ACTING SPEAKER (Mr McRae):  I draw the attention of the member for Hillarys to the business before 
the House and the question that I have now put for the third or fourth time.  It is 5.10 pm.  I have allowed a fair 
amount of latitude.  I put the member on notice that I will no longer allow latitude.  Unless he can speak to the 
question, I will be putting it.  The question is that clause 2 stand as printed.  If the member can speak to that, it 
will be appreciated.   

Points of Order 

Mr JOHNSON:  Mr Acting Speaker, can you tell me what clause 2 is all about? 

The ACTING SPEAKER:  It is not for me to say. 

Mr JOHNSON:  You are in the chair.  I thought it was about the date of the commencement of the legislation. 

The ACTING SPEAKER:  It has nothing to do with the member’s support for this minister or any other.   

Mr BRADSHAW:  He supports the starting date. 

The ACTING SPEAKER:  I have given my ruling.  The member for Murray-Wellington will be careful.  I am 
asking the member for Hillarys to speak to the clause.   

Debate Resumed 

Mr JOHNSON:  I apologise from the bottom of my heart for, in your view, not speaking to the clause, Mr Acting 
Speaker.  I thought that I was; if you say that I was not, I apologise most profusely.  I thought I was talking about 
the commencement date of the legislation.  I was saying that it should be 1 July and not the date that it is passed 
by the other place, because there can be no guarantee about when it will eventually get through the other place 
and be proclaimed.   

Mr Templeman:  If you keep going it will be 1 July. 

Mr JOHNSON:  If the member wishes me to, I can keep going until 1 July.   

I am very disappointed that the minister will not give a response to our questions on clause 2, the 
commencement date of this legislation.   

The Minister for Health need not worry because the television screens are on.  What is important is the 
statements recorded in Hansard, because that is a record of the truth in this place, as the Minister for Health may 
well be aware.   

Points of Order 

Mr KUCERA:  Mr Acting Speaker, may I draw your attention to Standing Order No 97, which deals with 
repetition and irrelevant debate.  It refers to a member who persists in irrelevance or tedious repetition.  The 
Attorney General has made it quite clear that he will not debate this issue and that he wishes to move on.  The 
member for Hillarys’ contribution is tedious and repetitious. 

Mr BRADSHAW:  The reason there is repetition is the minister refuses to say why the commencement date 
cannot be changed to 1 July.  Until he gives us an answer, we will keep asking the question. 

Mr McGinty:  I think you have just pleaded guilty. 

The ACTING SPEAKER:  There is some substance to the point of order about repetition.  I have allowed the 
member for Hillarys some latitude, as I indicated to him when I intervened a moment ago.  However, it is time to 
debate the issue and, certainly at this stage of the debate, to put questions and points of view to the minister.  
Repetition - certainly tedious repetition - is not allowed under standing orders.  I will not allow it to carry on 
much longer. 

Debate Resumed 

Mr JOHNSON:  I appreciate your guidance, Mr Acting Speaker.  Initially I said 1 July but, rather than be 
tediously repetitive, I could say that we could consider 2 July as an alternative.  We could consider 3 July as the 
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commencement date of this legislation.  We could consider 4 July as the commencement date of this legislation.  
We could consider 6 July as the commencement date of this legislation.  I do not want to be repetitious and I will 
not be repetitious.  I could go through the whole calendar, if the Attorney General wishes me to. 

Mr McNEE:  I have been in this place for more than a day and this is the first time I have heard a minister refuse 
to answer a question.  That is what this Attorney General is doing.  We are asking a reasonable question: why 
can the Bill not commence on 1 July?  We must have a commencement date.  The Attorney General knows, as I 
do, that the arrogance of this Government is unparalleled.  The Attorney General knows, as I do, that what will 
happen to this Bill when it passes the House will be in God’s hands.  We might get to pancake Tuesday and it 
will still not be passed by the upper House.  We need to know the date of commencement of the Bill, but it is 
more important that the Attorney General answer that question. 

Mr Acting Speaker (Mr McRae), this is the Parliament of Western Australia.  The Attorney General represents 
the minister responsible for this Bill and he will answer whether or not he likes it.  He need not bother thinking 
that I have come to this place to waste my time asking him questions while he says that he will not answer.  He 
had better find his tongue very quickly and let us know precisely why his Government refuses to accept 1 July as 
the commencement date. 

Mr JOHNSON:  The points raised by my very good friend and colleague the member for Moore are pertinent to 
this clause on the commencement date of the Bill.  The Liberal Party has concerns that were brought to its 
attention by the member for Mitchell.  The date suggested for commencement of the Bill, 1 July, may be 
unacceptable to the minister, and I accept that.  The minister has not given a valid reason why it is unacceptable.  
Perhaps another date might be acceptable to the minister for commencement of the Bill.  Will the minister 
indicate whether 1 August is more acceptable? 

Mr McGinty:  I have already said that the date that is acceptable to the Government is the date in the Bill.  We do 
not intend to agree to any other date than that fixed in the Bill. 

Mr JOHNSON:  The Attorney General is therefore not prepared to discuss any other date for commencement of 
the Bill.  He will not agree to 1 September, 1 October or any other date.  He wants to leave the Bill with an 
ambiguous date so that nobody can guarantee when the Bill will commence.  I am asking the minister about the 
commencement date of the Bill in clause 2 because that is the reason for consideration in detail of the Bill.  Will 
the minister guarantee to this House that this Bill will be the Government’s No 1 priority Bill in the Legislative 
Council when the Parliament resumes after the winter break? 

Mr McGinty:  No, but I will guarantee that it will be a priority of government. 

Mr JOHNSON:  A priority out of how many Bills?  Will it be the Government’s second or fiftieth priority?  It is 
important that this side of the House know the date of commencement of the Bill because that is when volunteers 
of incorporated associations will get some protection.  What priority is the Attorney General talking about?  It is 
easy to say that the Bill will have a priority.  He could say that about every Bill. 

Mr McGinty:  We brought the Bill into this place as a matter of priority.  We hope that your side of politics will 
not delay it in the Legislative Council.  The sooner it is passed the better. 

Mr JOHNSON:  I do not believe our side of politics will delay the Bill in the other place because we know that 
we must urgently assist vulnerable volunteers.  However, the Attorney General refuses to indicate the priority to 
be given to the Bill and said only that it would have a priority.  I expect the Attorney General would say all 
government Bills have a priority.  How high up the Government’s priority list is this Bill?  I would accept it if it 
were somewhere between one and 10.  However, between 30 and 50 is hardly a priority and the Attorney 
General could not justify that as being a priority.   

Acting Speaker’s Ruling 

The ACTING SPEAKER (Mr McRae):  Member for Hillarys, my patience has run out, and, under Standing 
Order No 97, I direct you to discontinue your speech.   

Debate Resumed 

Mr BRADSHAW:  Like the rest of us, the Acting Speaker is getting sick of the debate.  Will the minister inform 
the Chamber why the Bill will not come into effect on 1 July?   

Mr McGinty:  The Government wants to keep applying pressure on the Legislative Council so that it will pass 
the Bill as a matter of urgency.  Including a fixed date for the Bill’s proclamation will remove that pressure.   

Mr BRADSHAW:  The minister has just thought up a feeble excuse.  The Bill should come into effect on 1 July 
so that people are covered from that date.  He wants to keep applying pressure on the upper House so that it will 
not delay the passage of the Bill.  However, that will not happen, because the Bill is important.  Even if the Bill 
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were delayed by the upper House it would not matter, because it will come into effect on 1 July, and people will 
be covered after the Bill has been passed.  Will the minister provide the real reason why he will not allow the 
Bill to come into effect on 1 July?   

Clause put and passed.   

Clause 3:  Interpretation -  
Mr GRYLLS:  I move -  

Page 2, line 13 - To insert after “corporate” the following -  

; or 

(c) an unincorporated group with a total asset value of less than $50 00   

The National Party has already argued that unincorporated groups should be included in the legislation.  Many 
people will not be protected by the Bill, and the National Party would like to see covered by it as many of the 
community’s excellent volunteers as possible.   

Mr WALDRON:  I support the amendment.  It is important that unincorporated groups be covered by the Bill, 
because premiums are too high and people will either continue to operate at a risk or not operate at all.  As I have 
already stated, that will pose great problems for country WA.   

Mr BRADSHAW:  I support the amendment.  It is important to get as many volunteers under the umbrella of the 
legislation as possible.  Many organisations and individuals do voluntary work.  I know of a lady in Harvey who 
runs three community concerts each year, and that is a great community effort.  Thousands of people attend the 
Harvey Harvest Festival, which is organised by volunteers for the goodwill of the community and not for self-
gratification.  They will not be covered because they are not part of an incorporated group.  Myriad organisations 
and individuals will not be covered by the legislation.  Another volunteer group that will not be covered by the 
Bill is the Beefeaters Club, which raises money for the Harvey Bulls Football Club, because the people who run 
the Beefeaters Club are not part of the football club.  It is important that we also look to cover unincorporated 
bodies and those people who carry out work that benefits the community, and that is why the Liberal Party 
supports the amendment.   

Mr McGINTY:  The Government does not agree with this amendment because an unincorporated body cannot 
own things.  There is no legal entity that is capable of owning.  The amendment adds to the definition of 
“community organisation” contained in clause 3(1) - 

an unincorporated group with a total asset value of less than $50 000, 

An unincorporated group cannot have an asset value because it is incapable of owning anything.  The problem 
arises from a legal point of view and the way in which this proposition is put forward.  I understand the 
sentiments behind the member’s amendment and I know of a number of community organisations that purport to 
have a small amount of assets such as a few dollars in a bank account or something of that nature.  However, it 
does not belong to that community organisation because, unless it is incorporated, there is no legal entity to own 
it.  The closest we can get to it is a situation in which a person holds money for a purpose or on behalf of other 
people, but that money is not an asset of that particular community organisation.  That is the problem with what 
the member is proposing.  Although we do not go along with the proposal - that is, to include unincorporated 
bodies within the scope of the legislation - we understand the sentiments behind it.  This legislation is limited for 
a purpose; that is, it does not damage the interests of anyone by providing for the transfer of liability from the 
individual to the incorporated association.  If we do as the member is proposing - that is, relieve a volunteer of 
any liability - the person injured as a result of an act of negligence will have no recourse.  He could become a 
tetraplegic or a paraplegic as a result of that negligence and he would have no recourse whatsoever.  Therefore, 
under the member’s proposition, damage could be inflicted upon the individual who is hurt as a result of that 
negligence.  The problem with the Government’s proposition, which is what we are debating, is that it offers no 
protection to the volunteer who is part of an unincorporated association.  Either way, there is a problem with the 
proposition.  That is why we have limited legislation that deals only with incorporated bodies that are capable of 
owning assets, holding cash and things of that nature.  For those legal reasons we cannot agree with the 
amendment, even though we understand the motives behind it.  If there were a mechanism by which we could 
pick up unincorporated associations, we would happily include it in the legislation.  As it stands, the victim 
would be left out in the cold if we were to go down that path.  Our legislation is limited.  We cannot agree with 
the amendment because legally it would have no effect.  

Mr GRYLLS:  For the record, the Attorney General said that we cannot allow the amendment to include an 
unincorporated group because when the liability is transferred to the organisation, there is no organisation.  The 
point I specifically make refers to the Attorney General’s previous comment that no-one has ever been sued.  We 
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have not found an example of a group being sued, so there is no problem in not being able to transfer liability to 
the group because of that.  

Mr JOHNSON:  To save the time of this House in relation to not only this amendment but also the other 
amendments to be moved by the National Party, the Liberal Party will be supporting its amendments.  I could 
speak for longer but I want to ensure that this legislation passes through this House.  I do not want to upset 
anybody in the House by making anything other than brief statements.  For the record, the Liberal Party will be 
supporting the amendments moved by the National Party tonight.  

Mr BRADSHAW:  Earlier I said that I had received a letter from one of the ministers.  In fact, it came from the 
Department of Consumer and Employment Protection, to whom I now remember I had written.  I have a copy of 
the letter.  The minister was asked earlier this evening how a person who had been asked by, say, the Country 
Women’s Association or the local football club to do something on the side, would be treated as a volunteer.  
The letter I received from the Department of Consumer and Employment Protection states - 

A member or an officer of an incorporated association is not generally liable to contribute towards the 
payment of debts and liabilities of the association.  However, being an officer, trustee or member of the 
association does not protect individuals from liability:  

for their own negligence; or 
for any other unlawful acts that they may commit; or 
if they knowingly are involved in the association trading while insolvent.   

The definition of negligence is open to legal interpretation.  If the CWA, the local football club or some other 
organisation asks a person to do something and something goes wrong, and somebody feels that that person was 
negligent in whatever he or she did, then that person may be sued.  I would like to know where such people stand 
if they have been asked by an incorporated body to do some volunteer job.  As the member for Moore said, they 
may be asked to make a couple of loaves of sandwiches or party pies, or help with some work around the 
premises.  It is important to know where those volunteers stand in the scheme of things.  

Mr McNEE:  I take on board what the minister said in reply to the member for Merredin.  The member for 
Merredin said that there had never been a claim.  I have paid a lot of money each year for the past 50 years to 
insure crops, and I have made one claim for $3 000.  I do it because I have made a business judgment that it is 
safer.  That is the problem people have now.  I can understand that, but the minister has said himself that those 
people who are not part of an incorporated organisation are without any cover.  That is wrong, and many people 
around the country could be caught in that web.  That is a very serious position for them to be in, and somehow 
the Parliament must work out a way for them to be covered.  What the member for Merredin says is true, but we 
have moved past that now; we are moving into a litigious society in this brand new world.  It will not be long 
before someone is sued under the very circumstances the member for Merredin was talking about.  

Mr McGINTY:  I will add one more point to those I have already made to the member for Merredin.  Putting to 
one side the ability of an unincorporated body to own property, the member is effectively advocating a 
significant expansion of the defences available in negligence actions for anyone to say that the negligence that 
caused injury to a person was done while acting in an unpaid capacity doing work for the community.  That 
would then provide a perfect defence to a whole raft of actions that would be taken.   

Mr Grylls interjected.  

Mr McGINTY:  Yes, but the definition in paragraph (a) of community work as being for a religious, educational, 
charitable or benevolent purpose would allow someone to make a defence of doing unpaid work in that capacity.  
This has the potential to open up defences well beyond those that exist now.  The point has been made that we 
cannot point to a particular case in which this has arisen.  It might well be because it is covered by the normal 
law of negligence, and the existing defences are available.  There would be concern that a whole raft of defences 
would be inadvertently opened up to people other than those working on the cake stall outside the general store 
in the country town on a Saturday morning.  There is a concern at that level as well.  

Amendment put and a division taken with the following result -  
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Ayes (13) 

Mr Board Ms Hodson-Thomas Mr Barron-Sullivan Mr Bradshaw (Teller) 
Dr Constable Mr Johnson Mr Trenorden  
Mr Day Mr McNee Mr Waldron  
Mr Grylls Mr Marshall Ms Sue Walker  

Noes (22) 

Mr Andrews Ms Guise Mrs Martin Mr Templeman 
Mr Brown Mr Logan Mr Murray Mr Watson 
Mr Carpenter Ms MacTiernan Mr Quigley Mr Whitely 
Mr D’Orazio Mr McGinty Ms Radisich Ms Quirk (Teller) 
Dr Edwards Mr McGowan Mr Ripper  
Dr Gallop Mr Marlborough Mrs Roberts  

            

Pair 

 Mr House Ms McHale 

Independent Pairs 

Mr Pendal 
Dr Woollard 

Amendment thus negatived. 
Mr GRYLLS:  The member for Wanneroo shifted my papers around during the division, as she told me she 
would! 

Mr McGinty:  That will not make any difference to the speech you will give! 

Mr GRYLLS:  I move -  

Page 2, after line 28 - To insert the following -  

(h) for the provision of care, treatment, attendance or aids for persons needing such care, 
treatment, attendance or aids as a consequence of a physical or mental disability or 
condition; 

(i) for promoting or preserving historical or cultural heritage; 

Once again, the National Party is trying to broaden the base of volunteers to be protected by this legislation. 

Mr McGINTY:  The Government does not have the same objections as it had with the last amendment.  Those 
objections were of a legal nature.  The member’s amendment contains what the Government intended the Act to 
cover when it came into effect.  The advice from the Crown Solicitor’s Office is that the definition of 
“community work” is intended to cover the provision of care and treatment etc “as a consequence of a physical 
or mental disability or condition” and to promote or preserve “historical or cultural heritage”.  The advice we 
have received is that the definition is, classically, part of what a benevolent purpose can be.  The member’s 
amendment refers to medical care and heritage matters.  The Government has no objection - 

Mr Grylls:  It should pass the amendment. 

Mr McGINTY:  In the Government’s view, it is already contained in the broad purpose of the legislation.  On the 
basis that the Chamber can conclude this Bill expeditiously, the Government is prepared to see the words 
inserted.  Hopefully, there will be no impediment in moving to the third reading of the Bill.  It is not the intention 
of the Government to exclude the provision. 

Mr Barron-Sullivan:  The words are almost the same as in the South Australian Act.  I understand that it has 
caused no problem with the legislation there.  The Liberal Party supports this amendment and I hope what I have 
just said gives some comfort to the Government. 

Mr McGINTY:  I gain greater comfort from the advice of the Crown Solicitor’s Office that those purposes are 
already included by other words.  Will this be the member for Merredin’s first successful incursion in the House? 

I have just received advice from the Clerk that there are procedural difficulties in proceeding to the third reading 
if the Bill is amended.  Although it will rob the member of his moment of glory - 
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Mr Grylls: My 10 seconds of fame! 

Mr McGINTY:  The Government will undertake to have the member’s wording inserted in the Bill in the other 
place, and it will henceforth be known as the member for Merredin’s amendment.  We will pick it up, but we do 
not want to be caught by a technicality and not be able to present the third reading and pass it through this House 
today.  I apologise for that, but I give the member that undertaking.  

Amendment put and negatived.  

Clause put and passed. 

Clause 4:  Meaning of “volunteer” - 
Mr BARRON-SULLIVAN:  A number of organisations want me to ask the Attorney General some questions on 
their behalf.  In reference to clause 4(1)(a), does a volunteer’s work include self-education and information 
gathering?  Many community groups undertake bushwalks and tours for no reason other than self-enjoyment.  
Other groups wish to educate their members and members of the public about the natural beauty and 
environmental values of bushland, forest or wetland.  Would these types of groups, who do not work to conserve 
or protect the environment, be covered under the Bill?  

Mr McGINTY:  The issue is whether that is regarded as community work.  The definition of a volunteer means a 
person who does community work.  The member must refer to the definition of community work to answer the 
question.  The activity just described by the member would not normally be regarded as community work and 
would be excluded.  Under clause 4(1), volunteer is defined as a person who does community work.  That would 
exclude activity of the nature the member referred to because it would not be regarded as work, rather as a 
private, personal undertaking.  

Mr BARRON-SULLIVAN:  Another matter I have been asked to inquire about refers to clause 4(2)(b).  What 
does the Bill mean where it refers to amounts that may be prescribed by regulation?  The explanatory 
memorandum refers to honoraria possibly being paid to volunteers.  According to my contact, that means they 
would no longer be regarded as volunteers.  If the clause means honoraria, why does it not state that?  Why does 
it refer to remuneration, which has a far more expansive meaning than honoraria?  The person who asked me to 
raise this matter said that he was suspicious because the Government might try to buy votes in the future by 
paying volunteers for their volunteering activities, which would be a disaster according to my contact.   

Mr McGINTY:  The intention is that somebody who received a payment would not necessarily be excluded.  It 
is intended that regulations might prescribe an amount and that, by virtue of someone receiving reimbursement, 
honoraria or something of that nature, would not cause that person to be excluded from the definition of a 
volunteer.  The intention is that the remuneration would be pitched at a fairly low level.  The specific answer to 
the member’s question is that remuneration would include honoraria.   

Clause put and passed.   

Clause 5 put and passed. 

Clause 6:  Protection of volunteers from liability - 
Mr BARRON-SULLIVAN:  I was given another question to ask on subclause (3), and it also touches on the 
South Australian legislation.  The question reads - 

why does this clause not use the opportunity to specifically state that volunteers are not covered if they 
do something stupid or lacking common sense?  This Bill gives us an opportunity to send a message to 
the judiciary and the broader community that, even if you are doing something ‘in good faith’, it can 
still be stupid, dumb, inappropriate, lacking in common sense, etc.  In these circumstances, volunteers 
should not be able to have their legal liability transferred to a community group.   

My constituent raises an interesting point of view because section 4 of the South Australian Volunteers 
Protection Act says that a volunteer incurs no personal civil liability for an act or omission done or made in good 
faith and without recklessness in the course of carrying out community work for an organisation.  

Mr McGINTY:  Under subclause (1), the controlling criteria is that volunteers have acted in good faith.  The 
purpose of the addition of the words “in good faith” is to cover somebody who does something wilfully or 
recklessly or in defiance of ordinary standards of commonsense.  Perhaps that might be putting it loosely, but it 
would cover negligent and reckless behaviour.  

Subclause (3) says that volunteers are not protected where they knew or ought reasonably to have known that at 
the relevant time they were acting outside the scope of community work.  Two concepts apply here: one is the 
scope of community work and the other is negligence, recklessness or gross negligence.  The person who posed 
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the question to the member was trying to get subclause (3) to deal with the notion of recklessness, when all that 
it deals with is the scope of the community work.  Somebody who is acting completely outside the scope of 
community work cannot claim the benefit of transferring the liability from them onto the incorporated 
association.  

Mr GRYLLS:  I want to record that if a volunteer was ever taken to court and sued - the minister advised he had 
not found any example of this - the people deciding the case would take a fairly liberal view of what the person 
had done while acting as a volunteer.  The last thing that we need is this legislation putting people outside its 
scope.  I do not think that is the intention of the Bill.   

Mr McGinty:  I do not think I understood.   

Mr GRYLLS:  The protection given by this clause does not apply to the volunteer who is acting outside the 
scope of the community organisation.  I hope that if a volunteer is ever sued, the judge in the case will not apply 
the letter of the law to disadvantage a volunteer.  I used the example earlier in the week of a volunteer who was 
buying food for an event run by an organisation and he was asked by someone else to shift an item of equipment 
and he did that in good faith.  I hope that does not then class the volunteer as acting outside the scope of what he 
or she was asked to do.  

Mr McGINTY:  Under subclause (3)(a)(i), if someone was on a cake stall for the Red Cross, for instance, and he 
left there to lift some furniture onto the back of a truck, and that was completely unrelated to the community 
work in which he was engaged - in other words, he left the community work to do something in a different 
capacity - and he injured someone else as a result of that, he would not be able to transfer his liability.  However, 
if the work were within the broad scope of the community work organised by the community organisation, 
which is capable of broad interpretation, he would have that protection.  Subclause (3)(a)(ii) refers to volunteers 
acting contrary to instructions given by the community organisation.  If volunteers wilfully stepped outside the 
scope of that community work, they would also be denied that protection.  It would take a clear step outside the 
scope of the work of the community organisation to rob someone of that protection.   

Mr Grylls:  My point relates to the interpretation of this subclause by the court.  I am putting on the record that I 
hope the court would view the volunteer in a favourable light rather than to the letter of the law.   

Mr McGINTY:  I share that view.  I will make one other brief comment.  I said before that we were unable to 
identify an instance in which a member of an unincorporated association had been sued in Western Australia.  
However, we are aware of instances in which members of incorporated associations have been sued.  I instanced 
the case that my friend the member for Wanneroo mentioned to me of the honorary president of a P&C 
association, which is an incorporated body, being sued.  In the area with which this legislation deals, although 
threats to sue are relatively common, actual suing is not unprecedented but is not common.  It is not without 
some precedent.  However, in the area of unincorporated associations, we are not familiar with any cases being 
brought. 

Clause put and passed. 

Clause 7:  Liability of community organisations - 
Mr GRYLLS:  I move - 

Page 5, line 29 to page 6, line 2 - To delete the lines. 

The effect of subclause (2) is that a volunteer organisation is not able to transfer liability back to the volunteer.  I 
have moved to delete that provision, so that the volunteer organisation can transfer liability back to the volunteer.  
This would bring the Government’s Bill into line with the National Party’s Bill, and all volunteers would be 
exempted from liability. 

Mr McGINTY:  As we understand the National Party’s amendment, the legal effect of deleting clause 7(2) 
would be to remove a provision that enables a community organisation to preserve some of the existing 
protection from liability that it may have, arising from contractual arrangements with a third party, for example.  
We are not sure of the intent of removing this provision, because it seems that clause 7(2) would be useful to a 
community organisation to give it some measure of protection.  That is certainly the Government’s intention.  If 
our understanding of the legal effect of the amendment is right, it will take some protection away from the 
community organisation in certain circumstances.  The example I gave was that a contract might exist.  Under 
subclause (2), the community organisation would be able to avail itself of the measure of protection that that 
might afford.  I do not think it is intended to transfer the liability back onto the volunteer. 

Amendment put and negatived. 

Clause put and passed.  
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Clause 8:  Certain indemnities etc. have no effect - 
Mr BARRON-SULLIVAN:  Will the Government give a full and detailed explanation for why this clause is in 
the Bill?  Why not allow volunteers to voluntarily sign away their right to take legal action against a community 
organisation of which they are members?  Such an action might severely restrict their ability to receive 
compensation or payments when something goes wrong.  However, why not let individuals take responsibility 
for their own lives and actions?  

Mr McGINTY:  Clause 8 essentially provides that people cannot contract out of the legislation.  The rules of an 
association or the terms of a private agreement or contractual arrangement between a volunteer and an 
association cannot reverse the effect of this legislation.  It is designed to prevent an organisation from passing 
liability back onto the individual.  I hope that is sufficient to answer the constituent’s concern.  

Clause put and passed. 

Clause 9 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to the third reading. 

Third Reading 

Bill read a third time, on motion by Mr McGinty (Attorney General) on behalf of the Minister for Community 
Development, Women’s Interests, Seniors and Youth, and transmitted to the Council. 
 


